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The economic stimulus bill last February took two 
steps to try to keep renewable energy 
development on track. First, it directed the US 
Treasury to pay owners of new renewable energy 
projects completed in 2009 or 2010 — or that start 
construction in 2009 or 2010 and are completed 
by a deadline — 30% of the project cost in cash. 
The payments will be made 60 days after a project 
is placed in service or, if later, 60 days after the 
Treasury receives a complete application. They 
are also available on some cogeneration facilities.
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The Treasury received 219 applications through 
September 11 and it has approved payments of 
$827.8 million to date on 26 projects. Of the 219 
applications, 161 are for projects that are already 
in service. The other 58 are for projects that are 
merely under construction. Treasury had hoped 
to announce $1 billion in grants approved by late 
August. It is taking out the largest applications to 
review first.

8 rejected
28 have issues
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Construction starts when “physical work of a 
significant nature” commences at the site or 
when more than 5% of the total project cost has 
been incurred. Physical work of a significant 
nature at the site starts with “excavation for the 
foundation, the setting of anchor bolts into the 
ground, or the pouring of concrete pads for the 
foundation.”
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Costs are not considered “incurred” for purposes 
of the 5% test until there is “economic 
performance.” There is some uncertainty about 
whether work counts if it is off site. An example is 
assembly of specially-ordered solar panels or 
wind turbines at the factory.

expected cost?
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Developers who raised money from private equity 
funds may be out of luck. No cash grant will be 
paid on any project that is owned by a 
partnership or other passthrough entity in which 
a government agency or instrumentality, entity 
exempted from taxes under section 501(c), 
electric cooperative or Indian tribe owns an 
interest. Even a 0.1% interest owned four tiers up 
the ownership chain is enough to disqualify the 
project.

section 1603(g)
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The Treasury views the provision as a “nuclear 
bomb when a firecracker would do,” and it helped 
as much as it could in guidance on July 9. The 
project will qualify if the disqualified investors are 
on the other side of a blocker corporation. The 
blocker must be in place before the grant 
application is filed. The blocker will not be treated 
as disqualified even if it is majority owned by 
disqualified investors.
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Congress is expected to make a technical 
correction. The scope is still under discussion. At 
a minimum, the correction will make clear that 
investors who pay taxes on their earnings from a 
project as “unrelated business taxable income” 
will not be treated as disqualified.

partial downstream blockers?
proportionate disallowance?
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Many developers are talking to banks about 
lending construction debt in two tranches. One 
tranche would be secured by the cash grant and 
bear a lower interest rate. The remaining debt 
would convert to term debt. Banks were 
concerned that foreclosing on a project during 
the first five years after it is completed would 
trigger recapture of the cash grant. The Treasury 
said in July that the government will ask for the 
grant back only in three narrow circumstances.

change in use
permanent shutdown
transfer to disqualified owner



New York • Washington • Los Angeles • Mexico City • Beijing • Almaty • Moscow • St. Petersburg • Kiev • Warsaw • Dubai • London  

There is no dollar limit on the amount of cash 
grants. The renewable energy trade associations 
are already beginning to talk to Congress about 
extending the program. The growing concern in 
Washington about the federal budget deficit will 
make this challenging. However, the Joint Tax 
Committee estimated the original program will 
cost the government only $5 million.

feed-in tariff
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The Treasury grants do not have to be reported 
as income at the federal level. Some states, 
including California, are considering whether to 
tax them at the state level.

conformity
minimum taxes
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Congress authorized the US Department of 
Energy in the stimulus to guarantee lenders to 
renewable energy projects that the debt would be 
repaid. DOE has authority to guarantee up to 80% 
of project cost in debt, but is expected stop short 
of guaranteeing the full debt. Rules for the new 
loan guarantee program are expected out in the 
next few weeks. Projects must be under 
construction by September 2011 to qualify. The 
guarantees are for new debt and not for 
refinancing.

4 to 6 months
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Guaranteed debt is expected to price at 80 to 200 
bps above comparable Treasury bonds. However, 
projects that involve innovative technologies can 
borrow through the Federal Financing Bank at 22 
or 25 bps above comparable Treasuries.
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At least four large wind tax equity deals 
structured as partnership flips have closed since 
the Treasury issued guidance about the cash 
grant program on July 9. A fifth deal is expected 
to close in late September. Yields have run from 
7.5% to 14.25%. Tax equity has been used to 
bridge the Treasury cash grant and, with the 
grant, covers a little under 50% of the capital cost 
of the project.
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Developers want to calculate the Treasury cash 
grant on the fair market value of the project rather 
than the construction cost. This happens if the 
project is sold and leased back. It is harder to do 
in a partnership flip transaction. Some developers 
are using “shifting partnerships.”

20% v 50% overlap
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Solar companies have been enamored with an 
inverted lease structure. Think of a yo-yo. The 
developer leases the project to a tax equity 
investor and elects to pass through the Treasury 
cash grant. At the end of a lease of 6 to 10 years, 
the developer takes the project back. The lessee 
sells the electricity and pays 98% of the revenue 
to the developer as rent. It also also pays $1.21 to 
$1.40 per dollar of cash grant to buy into the deal.

structural risk
basis step up
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Prepaid service contracts are seeing heavier use 
in the municipal utility market. A municipal utility 
or cooperative prepays for a large share of the 
electricity to be supplied over the contract term in 
exchange for a discount. It pays currently for any 
excess electricity and for RECs. Some operating 
costs may be passed through under the contract. 
The prepayment covers a little less than 50% of 
the project cost and is like debt that is repaid in 
kind with electricity.

deferred income
four “foot faults”
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Eighteen banks, investment banks and insurance 
companies supplied tax equity to renewable 
energy projects in the two years before the 
market collapsed last fall. Only four or five were 
still active after the stimulus passed. At least 
three more have returned, but a number of new 
investors have also appeared.

3/5 v 3/8
IRS guidelines
utilities
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The IRS proposed a new definition this week of 
what qualifies as a “waste” fuel.   Residual matter 
must be less than 5% of the total material used 
and must be worth less than any product.

open-loop biomass?
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Nevada is expecting a private ruling soon from 
the IRS that a non-profit corporation it plans to 
establish — called the Nevada Energy Assistance 
Corporation — to help build new transmission 
lines to serve renewable energy projects will be 
exempted from income taxes. The state has 
identified 14 potential transmission lines it wants 
to build. The ruling would let it finance the lines 
with tax-exempt debt.

higher cash flows
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A Duke university study last month called 
attention again to a private ruling the IRS issued 
in 2007 that said transmission lines are real 
property for tax purposes. This opened the door 
to use of REITs or MLPs to own transmission 
lines. Use of these vehicles would allow equity to 
be raised more cheaply.

no corporate tax
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Textron lost a key case in a federal appeals court 
in July. At issue is whether the IRS can have 
access to audit workpapers that Textron gave 
Ernst & Young to support calculation of the 
company’s tax reserves on its financial 
statements. The court said the papers were not 
protected by attorney-client or work product 
privileges. Corporations are required to disclose 
uncertain tax positions on their financial 
statements. The court said the papers were not 
prepared in anticipation of litigation but rather in 
the ordinary course of business. The case is 
expected to go to the US Supreme Court.

SILO
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Build America Bonds have been a hit with state 
and local governments. A total of $9.5 billion in 36 
bond offerings were issued through May 20 when 
a Congressional subcommittee held a hearing. A 
California issue of $5.25 billion on April 22 was 
oversubscribed by about $16 billion. The bonds 
are taxable bonds, but the state or local issuer 
receives cash payments from the US Treasury for 
35% of the interest on the bonds. They appeal to a 
larger potential market of pension funds and 
foreign investors.

credits stripped
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The pendulum may be swinging back to treating 
government payments to corporations as tax free. 
The IRS said in a private ruling in late July that 
money a hotel company was paid by a state to 
contribute to the cost of a new resort did not have 
to be reported as income. The state borrowed 
against future property and occupancy taxes and 
then turned the money over to the hotel company.

bioenergy payments
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Least reassuring headline:
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Chance that a household that owns a Prius 
also owns an SUV:

1 in 3
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Estimated number of US adults who believe 
the media did not adequately cover Michael 
Jackson’s death:

6.5 million
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